MARY STACEY

The Employment Tribunal Perspective: Overview of procedural changes

New Tribunal powers to compensate for financial losses
Aside from the changes to unfair dismissal compensation following the new Acas Code of Practice an important change to the calculation of unlawful deduction of wages claims in Part II Employment Rights Act 1996 and redundancy payments
.
Unlawful deduction of wages

Up till now ETs have had power only to reimburse the amount of the unlawful deduction unless the claim has also been brought as a breach of contract claim. 
In relation to all claims presented after 6 April 2009, the ET will have power to award such amount as the Tribunal considers appropriate in all the circumstances to compensate the worker for any financial loss sustained by him or her which is attributable to the matter complained of. 
No statutory guidance as to how far this might extend – bank charges and overdraft interest payments are obvious examples.
Redundancy payments

A slight anomaly has been rectified in relation to redundancy payments. The Employment Rights Act 1996 describes an entitlement to a redundancy payment and so strictly speaking ETs have no power to order an employer to pay an employee a redundancy payment, only declare the employee’s entitlement.
For claims presented after 6th April 2009 ETs have power to order a respondent to pay the redundancy entitlement and compensate the him or her for any financial loss attributable to the non-payment of the redundancy.

Repeal of the statutory procedures
Consequent to the repeal of the statutory grievance and disciplinary procedures the requirement to set out whether they have been followed in the ET1 and 3 have also been repealed. A further consequence is that the Tribunal may not reject claims where no grievance has been followed
. But note the transitional provisions.
The ET1 & 3 forms have been amended – 2 versions are now authorized by the Screatary of state and will run alongside each other during the transitional period. For the parties to work out which one will apply.
Fixed conciliation and changed role of Acas

The abolition of the fixed conciliation periods will in theory mean that standard conciliation period cases such as unfair dismissal may be listed earlier than the 13 weeks previously set aside for Acas to conciliate.
Default judgments

Rule 8 – extensive revisions

Where no response is received an EJ must issue a default judgment (DJ) unless:

· There are doubts about jurisdiction

· There is sufficient evidence to conclude that the claim form has not been received by the Respondent

If there is insufficient information issue a DJ, the Tribunal must issue an order requiring provision of the missing information and then issue a DJ.
New rules apply to claims started on or after 6th April 2009.
Liability hearings in cases where an employer has not entered a response will therefore become very rare.
Tribunal hearings

· Working time holiday pay claims

May, and generally will be heard by EJ sitting alone.
· Interim relief hearings

Interim relief hearings formally given status as interim hearings
 within the hearings
 regime  – both the initial interim hearing and any application for a variation or revocation of an interim relief order. Heard by an EJ sitting alone. Interim relief is available for:

--complaints of dismissal on grounds of trade union membership or activities, and

--whistleblowing dismissals.

N.B. the claim must be presented within 7 days of the effective date of termination and, in the case of trade union dismissals b authorized by the union.

· Equal value hearings
Stage 1 equal value hearings may be heard by an EJ sitting alone (unless a written application is made for a full tribunal and an EJ consents). At a stage 1 equal value hearing the tribunal may – instruct an independent expert or determine the question of equal value, or, rarely,  strike out the claim, 

· Electronic communications
Video – links authorized in public hearings provided it is held in a place where the public has access and the public is able to see and hear all parties to the communication.
The tribunal must consider it is just and equitable for electronic communications to be used.
· Dispensing with a Hearing
The regulations may authorize the determination of proceedings without a hearing in 2 situations only where:


All parties consent in writing; or

The Respondent has not presented a Response (including where it has not been accepted); or does not contest the case
.



No regulations yet and power only arises after 6th April 2009.
Dismissal of proceedings following Acas settlement

New rules allowing Acas settled cases to be dismissed by the Tribunal with the consequence that the Claimant may not commence a further claim against the Respondent for the same, or substantially the same cause of action
. 
Procedural requirements

1. Proceedings (whether part or whole) settled through Acas

2. Settlement agreed in writing

3. The parties have set out in writing (whether in the settlement agreement or elsewhere) their understanding that the proceedings will be dismissed after withdrawal; and

4. The Claimant withdraws the whole of, or part of, the claim covered by the settlement by informing the ET of the withdrawal in writing

The case (or settled part of the case) will then be automatically dismissed within 28 days.

Witness orders

The granting of witness orders remains a matter between the party requesting the order and the Tribunal, and is not to be disclosed to the other side. This has been clarified and strengthened in the amended rules
. 

� S.7 Employment Act  2008


� Since s.32 Employment Act 2002 has been repealed.


� Rule 18A ET Rules of Procedure


� Rule 14 


� S.4 EA 2008 amending s.7Employment Tribunals Act 1996


� Rule 25(4) amended


� Rule 25A


� See rule 10(8) and 11(6)
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